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A Abstract— Research data are often not protected by copyright because they lack originality, but are generally made 

available under a copyright license. This situation is problematic firstly because research data are not always protected, and 

secondly because the licenses chosen are often restrictive and closed (e.g. those prohibiting modification and/or commercial 

use); or open, but not very suitable for Open Research Data (e.g. licenses requiring attribution or share alike). For those 

reasons, and to fully achieve the objectives of the Open Science movement with the least restrictions to impact data reuse, public 

domain licenses are recommended for sharing research data (e.g. CC0). 
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I. INTRODUCTION 

I devoted my master’s thesis in Information science from the Haute école de gestion of Geneva to the legal 

framework of research data and data licenses (Santos 2020), mandated by the DLCM project. In this paper, I will 

present some considerations taken from my thesis. Those are not new findings, but rather reminders of what is 

needed to understand in terms of copyright and open licensing so as to fulfill the requirements for Open Research 

Data and, more generally, Open Science. 

 

II. DATA COPYRIGHT  

According to the Swiss Federal Act on Copyright and Related Rights (Swiss Confederation 2020), a work must 
comprise three conditions in order to be protected: to be a creation of the mind, to have an individual character, and 
to be expressed in one form or another (CCdigitallaw 2020). Having an individual character means that it is impossible 
for someone performing the same task to create an identical work. Data are not explicitly mentioned in the Swiss 
copyright law, so their protection must be assessed on a case-by-case basis according to the three aforementioned 
conditions. The following generic data examples can be mentioned: database, software, data visualizations, metadata 
or any other data. Thus, to assess if research data are protected by copyright or not is a difficult question to answer. 

On the contrary, we know for sure that factual scientific data are not protected. Facts, information, ideas, formulas, 
algorithms, scientific measurements, etc. are not eligible to copyright protection because they are not considered 
individual works of authorships. They are discovered and compiled by a researcher’s methods and this is something 
that copyright does not reward (Pantaloni 2017). So, in a dataset, some parts can be protected by copyright while 
others are not, and sometimes, the entire dataset is not protected. This is something that is important to keep in mind 
when thinking about data licensing. 

 

III. OPEN DATA LICENSING 

Here I will be referring to the Creative Commons (CC) licenses. They are the recommended licenses to use because 
they are compatible with data, widespread within the scientific field, quite simple to use and well-known. However, 
CC license are not always fully understood, notably some of their consequences on scientific research. Note that CC 
licenses are not designed for software or computer code and that there are open source licenses more suitable for this 
type of data.  

One very important definition in order to comprehend open data is The Open Definition from The Open 
Knowledge Foundation (2015) that says: “Open data and content can be freely used, modified, and shared by anyone 
for any purpose (subject, at most, to requirements that preserve provenance and openness)”. In the terms of the CC 
licenses, to preserve provenance means to give attribution, and to preserve openness is to require that the derivative 
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work is shared under the same license as the original work (Shared Alike). In fact, according to the open definition, 
there are only three CC licenses that are truly open and suitable for open data: CC0 (a public domain dedication), CC-
BY and CC-BY-SA. All three allow data to be freely used, modify and shared. All the others CC licenses are therefore 
considered as not open.  

CC licenses with the No Derivatives element (ND) are a problem for scientific research because the ND 
requirement forbids data to be modified, corrected, translated, combined or enriched with any other data, or shared 
partially (only the full dataset can be shared) (Ball 2014, Kreutzer 2014). Overall, those licenses prevent the creation 
of derivative works, which is not useful for Open Science because in the research field data generally exist in order 
to be crossed-referenced with other data, which is impossible to do with such a license. Furthermore, research is very 
often based on previous scientific works and thus there is a strong need to be able to combine data (Hirschmann 
2020). 

When a dataset is made available under a CC license with a Noncommercial element (NC) it is not open either. 
The main problem is to establish what is a noncommercial use because interpretations differ. In fact, a NC license 
could prevent some common reuse of research data: in a work for which the author receives a financial retribution 
(for example a published book or the publication of an article in a journal owned by a commercial editor), or also 
public-private partnerships, which occur regularly. As a result, data must be allowed to be used for any purposes, 
even commercial ones, to be truly open.  

We saw that according to The Open Definition (The Open Knowledge Foundation 2015), CC licenses with 
Attribution (BY) and Share Alike (SA) are open. But unfortunately, those requirements can be problematic too 
regarding Open Research Data.  

The problem with CC-BY-SA, which is a copyleft license, is the incompatibility with any other copyleft licenses. 
For example, it is impossible to combine a dataset which is under CC-BY-SA with another one under CC-BY-NC-
SA, because both require that the same license is kept afterwards, which is impossible (Ball 2014). For this reason, 
the SA element affects the interoperability of data and increases the incompatibility of licenses, already initially 
caused by their proliferation.  

As for attribution, there are two main problems that raise voices against it for research data. The first one is known 
as “attribution stacking”: when reusing or combining a lot of datasets that have a lot of authors, you must cite each 
of them correctly. It can be time consuming and difficult to achieve as the datasets are reused (Ball 2014). The second 
one is more an ethical consideration: can researchers articulate community norms, here peer citation, as a legal form? 
The answer is no: attribution cannot be legally binding by a license if the data are not protected by copyright… and 
as a result not eligible to licensing (Ball 2014). Thus, for instance, with factual scientific data that are not protected, 
or works that are into the public domain, someone doing that would be overriding his rights to that content. 

Consequently, we are left with CC0, a public domain dedication, as the best choice. Here are some of the reasons 
why:  

• CC0 solves the problem of licenses’ incompatibility: placing data into the public domain means that anyone 
can reuse them for any purpose. It avoids creating data silos that are incompatible with each other (Lämmerhirt 
2017). 

• CC0 achieves legal interoperability as it is an answer to the ambiguity of data copyright: there is no need to 
know which data are protected or not because all of them are placed into the public domain (Fortney 2016). 
CC0 allows legal interoperability by waiving patrimonial and moral rights of the data that are protected (to the 
extent allowed by law). 

• There is a certain logic to put publicly funded data into the public domain. It is also coherent with the general 
sharing and reuse ethics which prevail normally within the scientific community (Murray-Rust et al. 2010). 

• Open Science is easier to achieve with the least restrictions to impact data reuse (Labastida, Margoni, 2020). 

 

IV. CONCLUSION 

In conclusion, if non-open restrictions are put in place in licenses for research data, they must be carefully 
considered and justified because of their consequences. Such licenses can be very concrete barriers to the reuse of the 
data, and more globally the sharing of scientific research. Therefore, in my opinion, there is a need to raise awareness 
about data copyright and advocate for open licenses, and preferably for the public domain, in order to ensure that the 
principles of the Open Science movement are preserved. For the researcher sharing data openly also has its 
advantages: if data are reused, the data creator will be cited for his work, thus the visibility and discoverability of his 
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research will increase. He will potentially create opportunities for new research collaborations and demonstrate his 
integrity and the robustness of his work (Leeming 2017). 
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